
THS COMPTROLLER QeNEAAC 
O F  T H E  U N I T E D  STATE6 'Jb5'L30 
W A S H I N G T O N .  D . C .  2 0 5 4 8  

DECISION 

MATTER OF: Barber Indus t r i a l - 'Reques t  f o r  
R e c o n s i d e r a t i o n  

DIGEST: 

1. Protest  is  u n t i m e l y  where t h e  protester knew 
or s h o u l d  have  known t h e  b a s i s  of i t s  protest  
w e l l  b e f o r e  10  working d a y s  pr ior  to  t h e  d a t e  
t h e  protest  was f i l e d .  

2. GAO's Bid Protest  P r o c e d u r e s  have been pub- 
l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r ,  so t h a t  a l l  
protesters are c h a r g e d  w i t h  c o n s t r u c t i v e  
n o t i c e  of t h e i r  c o n t e n t s .  

Ba rbe r  I n d u s t r i a l  r e q u e s t s  r e c o n s i d e r a t i o n  of o u r  
d e c i s i o n ,  Barber I n d u s t r i a l ,  8-212494, August  4 ,  1983,  83-2 
CPD - , d i s m i s s i n g  as  u n t i m e l y  t h e  f i r m ' s  protest o f  t h e  
award of a c o n t r a c t  unde r  s o l i c i t a t i o n  N o .  DTFR54-83-R-0019 
i s s u e d  by The Alaska  R a i l r o a d ,  Department of T r a n s p o r t a t i o n .  
W e  d i s m i s s e d  t h e  protest  because  B a r b e r  d i d  n o t  f i l e  it 
w i t h i n  10 working d a y s  a f t e r  knowing o f  t h e  c o n t r a c t i n g  
a g e n c y ' s  a d v e r s e  d e c i s i o n  on  t h e  f i r m ' s  protest  a t  t h a t  
l e v e l ,  a s  r e q u i r e d  by s e c t i o n  21.2(a)  of o u r  Bid Protest 
P r o c e d u r e s ,  4 C.F.R. p a r t  2 1  ( 1 9 8 3 ) .  B a r b e r  now asserts 
t h a t  i t  d i d  n o t  a c t u a l l y  p ro te s t  w i t h  t h e  agency  and ,  i n  any 
e v e n t ,  t h a t  t h e  f i r m  w a s  unaware o f  t h e  t i m e l i n e s s  r e q u i r e -  
ments  imposed by o u r  Bid P r o t e s t  P rocedures .  
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W e  a f f i r m  our pr ior  d e c i s i o n .  

B a r b e r  was conce rned  a b o u t  t h e  award because  its o f f e r  
was lower -p r i ced  t h a n  t h e  a w a r d e e ' s ,  and because  it viewed 
t h e  a w a r d e e ' s  proposal a s  t e c h n i c a l l y  u n a c c e p t a b l e .  As w e  
d i s c u s s e d  i n  our August 4 i e c i s i o n ,  Barber s o u g h t  an  e x p l a -  
n a t i o n  f o r  t h e  J u n e  3, 1983 award from t h e  c o n t r a c t i n g  o f f i -  
cer d u r i n g  t h e  p e r i o d  from J u n e  1 6  t o  J u n e  23.  W e  assumed 
t h a t  J u n e  1 6  was t h e  d a t e  of an  i n i t i a l  protest  t o  t h e  con- 
t r a c t i n g  agency  and ,  as B a r b e r  r e c e i v e d  no s a t i s f a c t o r y  
e x p l a n a t i o n  by J u n e  23, w e  c o x l u c l e d  t h a t  J u n e  23 c o n s t i -  
t u t e d  t h e  l a t e s t  d a t e  by which Barber had n o t i c e  t h a t  t h e  
a g e n c y ' s  p o s i t i o n  was a d v e r s e  t o  i t s  i n t e r e s t s .  T h e r e f o r e ,  
i t s  J u l y  26 protest  to t h i s  O f f i c e ,  f i l e d  beyond t h e  10 
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working  day p e r i o d ,  was clearly u n t i m e l y ,  and a c c o r d i n g l y  
dismissed. 

Barber now asserts t h a t  it was n o t  i n  f a c t  p r o t e s t i n g  
to t h e  agency  when it s o u g h t  a n  e x p l a - n a t i o n  f o r  t h e  award 
d u r i n g  t h e  p e r i o d  from J u n e  16  to J u n e  23. Accep t ing  B a r -  
ber's a s s e r t i o n  a s  t r u e ,  w e  f i n d  t h e  protest  was s t i l l  
un t ime ly .  Under s e c t i o n  2 1 . 2 ( b ) ( 2 )  o f  o u r  P r o c e d u r e s ,  any  
protest  a l l e g i n g  o t h e r  t h a n  s o l i c i t a t i o n  d e f i c i e n c i e s  must  
be  f i l e d  w i t h  t h e  c o n t r a c t i n g  agency  o r  w i t h  t h i s  O f f i c e  n o t  
l a te r  t h a n  1 0  working d a y s  a f t e r  t h e  basis  f o r  p r o t e s t  is 
known or s h o u l d  have  been  known, wh icheve r  is ear l ie r .  I n  
this case, award t o  Barber 's  competitor was made on J u n e  3; 
a formal n o t i c e  t o  t h a t  e f f e c t  was s e n t  t o  a l l  u n s u c c e s s f u l  
o f f e r o r s  on  J u n e  15; and Barber knew t h e  prices and e q u i p -  
ment  o f f e r e d  by t h e  awardee when il s o u g h t  e x p l a n a t i o n  of 
t h e  award from t h e  agency  beg inn ing  on  J u n e  16. We a l so  
n o t e  t h a t  t h e  c o n t r a c t  i t s e l f  was comple ted  on J u n e  24. 
G iv ing  Barber a l l  b e n e f i t  o f  t h e  d o u b t ,  w e  mus t  c o n c l u d e  
t h a t  t h e  f i r m  knew o r  s h o u l d  have known t h e  bas i s  of i ts  
protest w e l l  b e f o r e  1 0  working d a y s  p r ior  t o  its J u l y  26 
protest  t o  t h i s  O f f i c e .  
J u n e  21, 1983,  83-2 CPD 13. 

See Harter C o r p o r a t i o n ,  B-210927.2, 

Barber a lso s t a t e s  t h a t  it was unaware o f  o u r  f i l i n g  -c f 

- r e q u i r e m e n t s ,  and t h a t  it w a i t e d  f o r  t h e  r e t u r n  of t h e  
employee who had p r e p a r e d  its o r i g i n a l  proposal b e f o r e  
p r o c e e d i n g  w i t h  t h e  protest .  Although these c i r c u m s t a n c e s  
are u n f o r t u n a t e ,  o u r  Bid Protest  P r o c e d u r e s  are p u b l i s h e d  
i n  t h e  F e d e r a l  R e g i s t e r  a t  40 Fed. Reg. 17979 (1975)  and 48 
Fed. Reg. 1931  ( 1 9 8 3 ) ,  so t h a t  a l l  p o t e n t i a l  protesters are 
c h a r g e d  w i t h  c o n s t r u c t i v e  n o t i c e  of t h e i r  c o n t e n t s .  Economy 
Data P r o d u c t s ,  I n c . ,  B-211659, May 1 2 ,  1983,  83-1 C P D  506. 

I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  Barber a lso a s k s  us 
t o  a d d r e s s  t h e  merits o f  i t s  p r o t e s t  f o r  i n f o r m a t i o n a l  
p u r p o s e s ,  even  i f  we a f f i r m  our pr ior  d e c i s i o n  a s  t o  t h e  
u n t i m e l i n e s s  of i ts  protest. Under s e c t i o n  2 1 . 2 ( c )  o f  o u r  
P r o c e d u r e s ,  however,  w e  w i l l  o n l y  c o n s i d e r  an  u n t i m e l y  
protest  f o r  good c a u s e  shown, o r  when it  raises issues 
s i g n i f i c a n t  t o  p rocuremen t  pract ices  o r  p r o c e d u r e s .  W e  d o  
n o t  b e l i e v e  t h a t  Barber 's  protest  f a l l s  w i t h i n  t h o s e  
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exceptions. ~ e e  Dixie Business Machinesr Inc.8 8-208968, 
February 7,  1983, 83-1 CPD 128. 

Our prior decision is affirmed. 

Comptrolle# Gdneral 
of the United States 
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